LETTER OPI NI ON
98-L-113

August 25, 1998

M. Wayne P. Jones

Ransom County State’s Attorney
P. O Box 391

Li sbon, ND 58054- 0391

Dear M. Jones:

Thank you for your letter posing three questions raised by the Ransom
County Board of Comm ssioners.

You first question whether the county auditor may appoint a county
comm ssioner to take notes of a neeting of the board of county
comm ssioners if the neeting is out of town and the county auditor
does not wish to attend. N D.C.C. 8§ 11-13-02 provides that it is the
duty of the county auditor to act as clerk of the board of county
comm ssioners and to keep an accurate record of the official
proceedi ngs of the board. N.D.C.C. 8§ 11-11-36 provides that after
the board approves the mnutes and the mnutes are signed by the
chairman, the auditor shall attest to the accuracy of the m nutes.
These sections “envision the county auditor as being present at each
nmeeting of the board of county conm ssioners, keeping an accurate
record of the neeting, and attesting to the accuracy of the sane.”
Letter from Assistant Attorney Ceneral Stephen Little to Wanda Kurts
(Cct. 27, 1983).

N.D.CC 8§ 11-10-11 authorizes the county auditor to appoint
deputies, clerks, and assistants whose salaries are fixed by a
resolution of the board of county conm ssioners. See also N.D.C C

§ 11-08-14 (county auditor, in county consolidated office form of
government, may appoint deputy auditor and deputy clerk subject to
approval of board of county conm ssioners). A duty inposed upon a

mnisterial officer may be perforned by the officer’s [ awful deputy.
N.D.C.C. 8§ 1-01-11. The duties of the county auditor, including the
duty to act as clerk of the board of county commi ssioners, nmay be
performed personally by the county auditor or under the direction of
the county auditor by a deputy auditor. Thus, the county auditor nay
assign a deputy auditor to attend an out of town neeting of the board
of county commi ssioners and take mnutes of the neeting to be used as
the official proceedings of the board.

No North Dakota statute prohibits a county conmm ssioner from being a
deputy auditor. However, it is a well-settled rule of common |aw
that a person may not, at one and the sane time, rightfully hold two
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offices which are inconpatible. Tarpo v. Bowman Public Sch. D st.
No. 1, 232 Nw2d 67, 70 (N.D. 1975). As explained by the North
Dakot a Suprenme Court:

It is hard, and the courts have hesitated to form a
general definition of what constitutes inconpatibility.
Each case is discussed and decided upon its particular
facts. The functions and duties of the offices are
determ native of whether they are inconpatible or not.

[Mere physical inability to perform the duties of

bot h of fices personal |y does not constitute
inconpatibility. It is to be found in the character of
the offices and their relation to each other, in the

subordi nation of the one to the other, and in the nature
of the duties and functions which attach to them
Inconpatibility of offices exists where there is a
conflict in the duties of +the offices, so that the
performance of the duties of the one interferes with the
performance of the duties of the other. This is somnething
nore then a physical inpossibility to discharge the duties
of both offices at the sanme tine.

State v. Lee, 50 NNW2d 124, 126 (N.D. 1951). OO fices are generally
consi dered inconpati ble where duties and functions of the offices are
“inherently inconsistent and repugnant so that, because of the
contrariety and antagoni smwhich would result fromthe attenpt of one
person to discharge faithfully, inpartially and efficiently the
duties of both offices, considerations of public policy render it
i mproper” for a person to retain both offices. Id. The sanme test
must be applied to deternmine the conpatibility of two positions held
by an officer, even though one of the positions is not an “office.”
Tarpo, 232 N W2d at 71.

In Tarpo, the court addressed whether enploynent as a teacher and the
office of school board nmenber are inconpatible. Applying the
common-law rule of inconpatibility of positions, the court found
enpl oynent as a teacher and the office of school board nenber are
i nconpati bl e. The court expl ai ned: “Two offices or positions are
i nconpati ble when one has the power of appointnment to the other or
the power to renove the other, and if there are nmany potential
conflicts of interest between the two, such as salary negotiations,
supervision and control of duties and obligations to the public to
exerci se i ndependent judgnment.” 232 NW2d at 71.
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It would be a conflict for a nenber of the county conmission to
mai ntain notes or mnutes of the official proceedings of the board of

county conm ssioners. The individual taking the notes or mnutes
should be a disinterested individual, not a participant, to renove
the possibility that the notes or mnutes will be biased by the

not e- keeper’s participation in the neeting. Accordingly, based upon
the common law rule of inconpatibility, it is ny opinion that a
county commi ssioner nmay not act as deputy auditor and be assigned to
take the mnutes or notes of a neeting of the board of county
comm ssi oners. A county auditor may assign a deputy auditor to
attend the county comm ssion neeting and take notes.

You next question whether county conm ssioners have the authority to
set courthouse hours. This office has previously determ ned that
N.D.C.C 8§ 11-11-11(2) gives the board of county conm ssioners the
authority to fix the time for opening and closing the courthouse.
1957 N.D. Op. Att’'y GCen. 72. Also, N.D.C.C. 8§ 11-11-11 authorizes
the board of county commssioners to determne the hours county
officials’ offices will be open. Letter from Attorney General Hel gi
Johanneson to Governor WlliamL. CGuy (May 24, 1968). See al so 1996
N.D. Op. Att’'y Gen. 1 (Jan. 9 Op. to phan) (citing the precedi ng 1957
and 1968 attorney general’s opinions).

Thus, it is ny opinion that the board of county commi ssioners has the
authority to set the courthouse hours and the hours county officials’
offices will be open. This includes the authority to require that
t he courthouse and offices be open over the noon hour.

Your final question concerns whet her Decenber 26, 1997, constitutes a
“hol i day” under Ransom County’s enpl oyee manual. The enpl oyee manual
provides that Ransom County wll grant holiday tinme off to all
enpl oyees on the specific enunerated holidays and “[a]ny other day
appointed by the President of the United States or the Governor of
the State of North Dakota.” President Cinton, on Decenber 25, 1997,
i ssued an executive order stating, with certain exceptions, “[a]ll
executive departnents and agencies shall be closed and their
enpl oyees excused from duty on Friday, Decenber 26, 1997, the day
followng Christmas Day . . . .” Exec. Oder No. 13068.

Interpretation of Ransom County’s enployee nmanual is strictly a
county matter. Accordingly, consistent with the past practice of
this office, | cannot offer an opinion on whether the term “holiday”
as defined in Ransom County’s enployee manual includes Decenber 26,
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1997.1 | suggest the board of county comm ssioners, wth your
assi stance, interpret its nmanual. Al though not binding on the

comm ssion, the conmission my be interested to know that Decenber
26, 1997, was not considered a state holiday. N.D.C.C. § 1-03-01
provides a “holiday” includes every day appointed by the President of
the United States for a public holiday. Although President dinton
cl osed federal departnments and agenci es on Decenber 26, 1997, he did
not declare it a “public holiday.” For this reason, Decenber 26,
1997, was not considered a holiday for purposes of state | aw

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

dab/jj s/ bah

cc: Bob Johnson, Associ ation of Counties
Beth I nnes, WIllians County Auditor

! See 1997 N.D. Op. Att’'y Gen. L-172 (COct. 23 Op. to Sundeen) (the
Ofice of Attorney General does not interpret |ocal ordinances or
home rule charter |anguage); 1994 N.D. Op. Atty. Cen. 64 (April 19
Op. to Fitzner) (“this office generally does not interpret and give
| egal opinions on city ordinances”); 1993 N.D. Op. Atty. GCen. 71
(Cct. 28 Op. to Priebe) (opinion not issued on interpretation of city
hone rule charter because it does not involve state |aw and does not
have statew de significance); Letter from Attorney Ceneral N chol as
J. Spaeth to W R Goulet, Jr. (June 19, 1987) (“Because the question
presented involves the interpretation solely of a city ordi nhance and
does not involve the interpretation of North Dakota statutory or
constitutional law, | believe it would be inappropriate for the
Attorney General to issue any opinion on this question.”); Letter
from Attorney Ceneral N cholas J. Spaeth to David E. Nething (Aug.
28, 1986) (“Since the state and its statutes are not involved, | am
wi thout sufficient authority to interpret, discuss, or resolve
procedural matters involving the city which are governed solely by
their own ordinances.”); Letter from Attorney GCeneral N cholas J.
Spaeth to Honorable Donald J. Kilander (COct. 8, 1985) (opinion not
issued on interpretation of city ordinance when state law is not
i nvol ved) .



